








XUM 


Vol. 64 


CENTRAL LAW JOURNAL. 385 








Central Law Journal. 


ST. LOUIS, MO., MAY 17, 1907. 











ACTUS CURIAE NEMINEM GRAVABIT. 





For the benefit of those who have gotten 
into the habit of condemning the maxims, we 
would suggest that it is too bad that Mr. 
Justice Harlan needs to be told that they are 
obsolete. It is quite evident, from some of his 
decisions, that he has not learned that this is 
true and there is no telling how many times 
he may fall into the grave error of basing 
some of his opinions on some obsolete maxim, 
as he did in the case of Mitchell v. Overman, 
103 U. S. 64, 65, or how many times other 
members of the Supreme Court of the United 
States who are in the babit of using the 
maxims in determining grave questions may 
continue a practice which they have innocently 
put into use, time out of mind, upon the 
assumption that ages had tested them and 
accepted them as real datum posts on the 
way to justice. Not only this, but such old 
fogy ideas of the Supreme Court of the United 
States, have led other judges into the belief 
that the maxims enclose great and everlasting 
truths, and Mr. Justice Bland, in an opinion 
concurred in by Mr. Justice Goode and Mr. 
Justice Bond, not having been informed that 
the maxims were obsolete, adoptec the opin- 
ion of Mr. Justice Harlan and actually de- 
cided a case upon the maxim which had 
guided him to his conclusion in Mitchell v. 
Overman, in which case Mr. Justice Harlan 
said: ‘*The adjudged cases are very numer- 
ous in which have been considered the cir- 
cumstances under which a court may properly 
enter a judgment or decree as of a date ante- 
rior to that on which it was in fact rendered. 
It is unnecessary to present an analysis some 
of which are cited in a note to this opiuion. 
We content ourselves with saying that the 
rule established by the general concurrence 
by the American and English courts is, that 
where the delay in rendering a judgment or a 


. decree arises from the act of the court, that 


is, where the delay has been caused either for 
its convenience or by the multiplicity or 
press of business, either in the intricacy of 





the questions involved, or any other cause 
not attributable to the laches of the party, the 
judgment or decree may be entered retro- 
spectively, as of the time when it should or 
might have been entered. In such cases, 
upon the Actus curiae neminem gravabit, 
which has been well said to be founded in 
right and good sense. and to afford a safe and 
certain guide for the administration of jus- 
tice—-it is the duty of the court to see that 
parties shall not suffer by delay. A nunc pro 
tunc order should be granted or refused, as. 
justice may require, in view of the circum- 
stances of each particular case.’’ 

It is naturally to be presumed that in 
adopting this opinion of Mr. Justice Harlan, 
Mr. Justice Bland, in the case of Breden v. 
Frank, etc., Ins. Co., 110 Mo. App. 312, 
would have been greatly instructed to have 
learned that this maxim was obsolete. It is 
quite certain, however, that he must have be- 
lieved that there was something in it, or he 
would not have made it the basis of his opin- 
ion in the Breden case. 

It is an actual fact that the teaching of 
some of our law schools is to the effect that, 
the maxims are misleading and should be cast 
aside as serving none of the ends of justice. 
Experience has given credit to the fact that 
‘ta little knowledge is a dangerous thing,’” 
and this has the force of a proverb if it is pot 
really one. 

A little knowledge of the maxims, prob- 
ably, is a dangerous thing, but we shall 
choose to be classed among the old fogies in 
declaring that a thorough knowledge of the 
maxims and their relationships is enough to 
make a great lawyer or a wise judge of a 
practical man, and it is fortunate that the 
great court of our land, and many judges of 
our state courts, in the practical determina- 
tion of great questions, have not only learned 
that they are not obsolete, but, on the con- 
trary, are fixed initials, from which 
they may safely calculate the ends of 
justice. Some modern writers have also 
reached the same conclusion as our law 
schools. If their conclusions are right, it is 
time the English judges were being in- 
structed, for they are greatly given to their 
use, and it must be all a mistake that Mans- 
field brought unity out of a chaotic condition 
of the laws of England, by putting them to 
practical use in his decisions, and that Alex- 
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ander Hamilton must have greatly overesti- 
mated their utility, when he declared that a 
study of them was a study of. government. 
We cannot help believing, howevser, that Ham- 
ilton knew what he was talking about and 
that his idea of due process of law included 
them as a part and parcel thereof. But if the 
great practical judges of all ages heid them in 
so high esteem, what must be the conclusion as 
to the judgments of them, in modern times, 
by law school professors and the writers who 
declare against them? Have they ever put 
them into practical use in the due adminis- 
tration of the law? 


NUTES OF IMPORTANT DECISIONS. 


TRIAL—DIRECTION OF VERDICT ON ‘I'ESTI- 
MONY OF UNCONTRADICTED WITNESS.—A very 
interesting question is decided by the Supreme 
Court of Arkansas in the recent case of Skillern 
v. Baker, 100 S. W. Rep. 764, where that court 
holds that where one party testifies to one fact 
and the opposite party in his testimony states 
that he will neither affirm nor deny the fact, the 
result is, as far as a direction of verdict is con- 
cerned, the same as if he had denied it and the 
case is for the jury. If, however, he had not re- 
ferred to the fact at all, the result would have 
been the same as if he had admitted it and the 
court would be authorized to direct a verdict 
against him. In the principal case, which was 
an action by a bank against the surety on a note, 
the defendant, in support of his plea that he noti- 
fied the bank to sue the principal, which it failed 
to do, testified that he served the notice on the 
bank’s cashier, and the cashier testified that he 


had no recollection of such a notice, but would. 


not say that none was served. ‘he court held 
that the case was for the jury, the fact of the 
cashier’s having no remembrance of any service 
being a circumstance from which the jury might 
infer none was made, and the credibility of the 
interested defendant being for them to determine. 

In arriving at its conclusion in the principal 
ease the court said: “It may be said to be the 
general rule that where an impeached witness 
testified distinctly and positively to a fact, and is 
not contradicted, and there is no circumstance 
shown from which an inference against the fact 
testified to by the witness can be drawn the fact 
may be taken as established and a_ verdict 
directed based on such evidence. But this 
rule is subject to many exceptions, and, 
where the witness is interested in the result of the 
suit or facts are shown that might bias his testi- 
mony, or, from which an inference, may be 
drawn unfavorable to his testimony, or against 
the fact testified to by him, then the case should 





go tothe jury. Roseberry v. Nixon, 68 Hun (N. 
Y.), 121,11 N. Y. Supp. 523; Wohlfahrt v. Beck- 
ert, 92 N. Y. 491, 44 Am. Rep. 406; Thomason v. 
Groce, 42 Ala. 431; ‘Palcott v. Meigs, 64 Conn. 55, 
29 Atl. Rep. 131; Miller v. Schol T. P., 101 Ind. 
503; 6 Ency. Plead. & Prac. 696; Ruiz v. Re- 
nauld, 100 N. Y. 256, 3 N. E. Rep. 182; Kelly v. 
Burroughs, 102 N. Y. 93, 6 N. E. Rep. 109. 
In this case the witness was the defendant in the 
case. He was not only directly interested in the 
result, but there was the added circumstance that 
the party upon whom he testified that he served 
notice swore that he had no remembrance of any 
such service. If this witness told the truth the 
fact tbat he had no recollection of the service of 
notice to which defendant testified was a circum- 
stance from which the jurv migbt have inferred 
that no service was in fact made, and that de- 
fendant was mistaken in so testifying. If we 
could go into a consideration of the weight to be 
attached to this evidence we might agree with 
the trial judge hat the judgment for defendant 
was right; but, as before stated, we are of the 
Opinion that the matter was one for the jury to 
determine.” 


HOMESTEAD—LEASE OF A HOMESTEAD IS A CON- 
VEYANCE AND VOID UNLESS HUSBAND AND WIFE 
Join.—The case of Kloke v. Wolff (Neb.), 111 
N. W. Rep. 134, was one in which the trial court 
was mistaken, and because it is a question which 
may frequently be presented, and on which other 
trial courts may be mistaken, we give the opin- 
ion which concisely states the facts and the law: 
“On October 10, 1905, the plaintiff herein and 
his wife resided upon the land in controversy as 
their homestead. Plaintiff on that date entered 
into a written contract wherein he leased the 
premises to the defendant fora period of five 
years, beginning March 1], 1903. Plaintiff's wife 
did not join in the lease. Neither was its execu- 
tion acknowledged. About March 1, 1903, plaint- 
iff and his family moved from the farm, and de- 
fendant took possession thereof. ‘his is a forci- 
ble entry and detainer suit instituted by plaintiff 
to recover possession of the premises so leased to 
defendant. The district court’s judgment was 
for defendant. The facts are undisputed, and the 
only question presented is as to the validity of 
the lease. Section 6203, Cobbey’s Ann. St. 1903, 
provides: ‘The homestead of a married person 
can not be conveyed or incumbered unless the in- 
strument by which 1t is conveyed or incumbered 
is executed and acknowledged by both husband 
and wife.’ It is a well established rule thata 
conveyance of a homestead, unless executed and 
acknowledged by both husband and wife, is ab- 
solutely void. Interstate Savings & Loan Assn. 
v. Strine, 58 Neb. 133, 78 N. W. Rep. 377; France 


vy. Bell, 52 Neb. 57,71 N. W. Rep. 984; Horbach | 


v. Tyrrell, 48 Neb. 514, 67 N. W. Rep. 485, 489, 37 
L. R. A. 434; Blummer v. Albright, 64 Neb. 249, 
89 N. W. Rep. 309; Weatherington v. Smith 
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(Neb.), 109 N. W. Rep. 381. <A lease of the 
homestead is a conveyance within the meaning 
of section 6203, supra. The lease in question was 
therefore void in its inception, and defendant ac- 
quired no rights thereunder. 

Defendant contends, however, that as the 
plaintiff herein occupied the premises in contro- 
versy asa homestead prior to the enactment in 
1877, of the provisions now contained in section 
6203, supra, his right to convey without his wife 
joining became vested, and therefore the lease is 
valid—citing Gladney v. Sydnor, 72S. W. Rep. 
454, 172 Mo. 318, 60 L. R. A. 880, 95 Am. St. Rep. 
517. A discussion of this proposition is unneces- 
sary here. Plaintiff married his present wife in 
1883. By this marriage and the occupancy of the 
land in controversy, his homestead rights were 
fixed under the present law. 

The district court should have directed a ver- 
dict for plaintiff as requested; and we recom- 
mend that the judgment be reversed, and the 
cause remanded for further proceedings.” 





PLEADING — A COMPLAINT Wuicu LACKS 
NECESSARY ALLEGATIONS IS NOT CURED BY 
REPLY CONTAINING SUCH ALLEGATIONS, NOR 
DOES JUDGMENT CURE SUCH DEFECTS.—The 
ease of Thornton v. Kaufman, (Mont.), 88 Pac. 
Rep. 796, shows a point which it is very neces- 
sary for the pleader to remember. for, it frequently 
happens that such defect, as is shown in this 
case, is often relied upon to defeat a party on ap- 
peal, the objection being one which may be 
made at any stage of the proceedings. The court 
states the facts and its decision as follows: 
‘This action was brought to determine an ad- 
verse claim in patent proceedings under section 
2326 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 1430); the plaintiffs 
claiming under a lode location named the ‘Vig- 
ilant,’and the defendant under a lode location 
named the ‘Little Spring.’ The district court 
found for the plaintiffs. The defendant has ap- 
pealed from the judgment. Herelies upon eey- 
eral alleged errors, the principal one of which is 
that the complaint does not state facts to consti- 
tute a cause of action, in thatit is not alleged 
therein that the adverse claim was filed in the 
proper land office within the 60 days allowed by 
the statute, or that the action was brought within 
the 30 days after the filing of the adverse claim. 
Counsel for respondents contend, however, that 
the decision and judgment of the court cures the 
defect in the complaint, and that the judgment 
ought to be allowed to stand, especially so since 
the replication contains both the allegations lack- 
ing in the complaint. The reply to this is that 
under the rules of pleading the replication is re- 
sponsive to the new matter or counterclaim alleged 
in the answer, and, while its allegations may in a 
particular instance aid the answer,they may not 
in any case aid the complaint. This was the rule 
at the common law, as it is also under the Code 





Bliss on Code Pleading, § 437; Potts v. Hartman, . 
101 Ind. 359; McMahill v. Jenkins, 69 Me. App. 
279; Brown v. Colie, 1 E. D. Smith (N. Y.), 265; 
Webb v. Bidwell, 15 Minn. 479 (Gil. 394) ; Durbin 
v. Fisk, 16 Ohio St. 533; Lillienthal v. Hotaling 
Co., 15 Oreg. 371, 15 Pac. Rep. 630. The com- 
plaint not being aided by the reply, the omission 
to state therein facts essential to make out a cause 
of action is nut cured by the decision and judg- 
ment, and the question of its sufficiency may be 
presented at any time during the progress of the 
case. Code Civ. Proc. § 685.” 

To some practitioners this decision will seem 
highly technical and to find no place under our 
ultra liberal code practice and modern procedure, 
which, indeed, has become so loose in some states 
holding to the ‘‘theory of the case’’ rule that aid 
may be drawn in support ofa petition not only 
from the answer but from any pleading in the 
case or even from the evidence. Such tendency 
toward loose pleading, however, we have nosym- 
pathy with and have voiced our protest on 
numerous occasions recently. We do not believe 
the tendency of the court in the principal case 
tends in the direction of a return to old common- 
law teehnicalities of pleading, but is on the con- 
trary a salutary repulse to the further advance of 
the ‘theory of the case” rule which would strike 
down all the sanctity which should surround the 
first pleading in the case and permit subsequent 
pleading and the evidence introduced at the trial 
to be considered in determining whether plaintift 
has a cause of action against the defendant. 








‘“*TRUCK ACTS,”’ “SCRIP LAWS,’’ AND 
‘*PLUCK-ME-STORES.”’ 


1. In General.—Statutes denominated as 
‘Truck Acts’’ and ‘‘Scrip Laws,’’ whose ob- 
jects are to prohibit the payment of wages in or- 
ders on merchandise stores, not redeemable in 
money, but in commoilities, spring from old 
English acts commencing as early as the year of 
1464. The English truck enactments were very 
numerous, and were applied first to one branch 
of manufacture and then in succession to oth- 
ers, as experience and the progress of manu- 
factures dictated, till they embraced the 
whole or nearly the whole of the manufactures 
of England. They established the obligation, 
and produced, or at least fortified, the eustom 
of uniformly paying the whole wages of arti- 
ficers in the current coin of the realm. They 
were finally collected and consolidated into 
one act by 1 and 2 William IV, chapter 37. 
These laws were part of a system of legisla- 
tion regulating the relation of master and 
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servant. They specially favored the latter, 
who, as an individual, was deemed weaker 
than his master, ard therefore liable to op- 
pression. On ‘the other hand, there existed 
regulations in favor of master, and against 
the workmen collectively, who, in the aggre- 
gate and acting in combination were deemed 
stronger than their masters, and likely to op- 
press not only the employers, but individuals 
of their own body. These were the laws 
against combinations and strikes. The laws 
against combinations have been swept away, 
except in certain aggravated cases, but the 
Truck Act still remains. ! 

The truck act is a deduction from a general 
principle, prevailing more or less in all sys- 
tems of law, viz., that where two classes of 
persons are dealing together, and one class is, 
generally speaking, weaker than the other, 
and liable to oppression, either from natural 
or accidental causes, the law should, as far as 
possible, redress the inequality by protecting 
the weak against the strong. On this princi- 
ple rests the protection thrown around infants 
and persons of unsound or weak mind, the 
protection afforded by the common law to the 
victims of fraud, and by equity to the victim 
of a catching and unconscionable bargain. 
Notwithstanding there may be valid objections 
to these laws, still it must be admitted that 
they are born of the good motive of protec- 
tion to the man of small means, who is de- 
pendent upon his labor for bread. They go 
upon the theory that they are legitimate police 
regulations, because the business they touch is 
more or less ‘‘affected with 9 public interest,’’ 
which is considered sufficient justification for 
legislative supervision for the general weal, 
as in the case of railroad companies and other 
common carriers, gas and water companies, 
and the like.? On the other hand, it is as- 
serted for the other view that ours is a free 
government, where everybody has a right to 
earn a living and pursue happiness by selling 
his or her labor or goods, and .making con- 
tracts with reference thereto, for whatever 
consideration and upon such terms as he or 
she chooses, not opposed to positive law or 
against public policy. This is declared to be 
a liberty and a right of property imbedded 


1 The English Truck Act was amended 59 and 60 
Vic., ch. 44. ; 

2 See Munn y. Illinois, 94 U. S. 118; State v. Peel 
Splint Coal Co., 36 W. Va. 805. 





in both state and federal constitutions. It is 
claimed that in a free government all these 
rights must exist, and that mere accidental 
hardships cannot be relieved by infraction of 
the fundamental principles of equality before 
the law. Legislators should be governed, it 
is said, by the rule as stated by Locke, and 
now incorporated in the fourteenth amend- 
ment: ‘‘They are to govern by promulgated, 
established laws, not to be varied in particu- 
lar cases, but to have one rule for rich and 
poor, for the favorite at court and the ccun- 
tryman at the plough.’’® 

2. Wages—Statutory Regulation of the 
Medium of Payment.—There is a conflict of 
opinion among the courts touching the consti- 
tutionality of the so-called truck acts or scrip 
laws. Possibly the principle case in support of 
the validity of statutes of this character is 
that of the State v. Peel Splint Coal Co., a 
West Virginia case desided by a divided 
court. This case, however, is not con- 
sidered in conflict with the unanimous de- 
cision of the same court in the case of State 
v. Goodwill,® declaring such legislation 
void, as will be shown further on. The court 
in the former case, in upholding the constitu- 
tionality of a law prohibiting the payment of 
wages in any scrip or other evidence of in- 
debtedness redeemable otherwise than in law- 
ful money, said: ‘‘We do not base this decision 
so much upon the ground that the business 
(of coal mining) is affected by the public use, 
but upon the still higher ground that the pub- 
lic tranquillity and the good and safety of 
society demand, where the number of em- 
ployees is such that specific contracts with 
each laborer would be improbable, if not im- 
possible, that in general contracts justice shall 
prevail as between operator and miner; and, 
in the company’s dealings with the multitude 
of laborers, with whom the state has by spe- 
cial legislation enabled the owners and opera- 
tors to surround themselves, that all oppor- 
tunities for fraud shall be removed.’’ The 
act is held not to be violative of the four- 
teenth amendment to the federal constitution, 
providing that the privileges and immunities 


3 Locke, Civil Govt., sec. 142. See Griffin v. Cun- 
ningham, 20 Grat. (Va.) 31; Cooley, Const. Law, 350. 

4 36 W. Va. 802. 

5 33 W. Va.179. 

6 33 W. Va. 179. 
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of citizens of the United States shall not be 
abridged. 

The decision of the West Virginia court 
makes no pretense of overruling the previous 
decision of the court in State v. Goodwill.® 
On the contrary, the court refers to the 
decision in the latter case approvingly. 
Speaking of the statute passed upon in that 
ease the court has this to say: ‘‘It will be 
seen, therefore, that it was this invidious dis- 
tinction, separating mmers and manufacturers 
from the rest of the community, and imposing 


‘upon them burdens not inflicted upon others, 


that rendered that act of 1887 unconstitutional 
and made the legislation embraced therein 
distinctly class legislation. In this act which 
we are now considering this objection is care- 
fully and entirely removed, as will be seen by 
inspection of section 1, cxapter 76, Acts 1891, 
wherein it is provided that it shall be unlaw- 
ful for any corporation, company, firm, or 
other person engaged in any trade or business 
to issue to employees, in payment of wages, 
any scrip, token, draft, check, or other evi- 
dence of indebtedness, payable or redeemable 
otherwise than in lawful money. ‘The consid- 
eration of the present question, therefore, is 
not at all affected or controlled by the case 
of State v. Goodwill, supra.’’? 

In a Colorado case, the court intimated to 
the legislature that a law, having for its object 


7 State v. Peel Splint Coal Co., 36 W. Va. 802, 822. 
Judge Brannon, who wrote a dissenting opinion in 
this case, has this to sayin his werk entitled ‘‘The 
Fourteenth Amendment:” ‘The case (State v. Peel 
Splint Coal Co.) is erroneously published. It is pub- 
lished as if the syllabus were law in West Virginia. 
It is not, the court being equally divided, and there- 
fore the case is not law except in the pariicular case 
by affirmance of the judgment below. The author took 
part in the decision of the case, and denied the valid- 
ity of the acts on the ground that the business acted 
upon by the ‘screening act’ was private business, not 
so in touch with the public as to justify regulation in 
its conduct under the police power; and also because 
both acts infringed upon the right of private contract, 
impairing the right essential to both employer and 
employee to contract for labor on such terms and pay- 
ment as might be agreed, and denying liberty and de- 
priving of the use of property without due process of 
law.”? Page 203. See Johnson v. Mining Co., 59 Pac. 
Rep. 304. Two acts, one which is stated in the text 
above, and another, providing for the weighing and 
measuring of coal at the place where it is mined, be- 
fore the same is sereened, so it may be paid for ac- 
cording to weight, were pazsed upon by the court in 
the case of State v. Peel Splint Coal Co., supra. Unlike 
the act involved in the case of State v. Goodwill, 33 
W. Va. 179, the above acts apply, not only to coal 
operators, butto all. Thus they are not class legisla- 
tion as in the Goodwill case. 





the protection of laborers from oppression and 
fraud, by prohibiting the issuance by employ- 
ers, in payment of wages, of scrip or orders 
redeemable in goods at exorbitant prices, may 
properly be enacted under the police power 
of the state.* Similar legislation has been 
upheld by the Supreme Court of Tennessee,?® 
and by the court of last resort in Kentucky.!° 
In Indiana, a statute has been sustained 
which prohibits the employee from contract- 
ing in advance to accept payment of his wages 
in something other than lawful money of the 
United States.!! Judge Elliott, who pro- 
nounced the opinion of the court, in passing 
upon this statute said: ‘*We cannot conceive 
a case in which the assertion of the legislative 
power to regulate contracts has a sounder 
foundation than it has in this instance; for 
here the regulation consists in prohibiting men 
from contracting in advance to accept pay- 
meut in something other than the lawful 
money of the country for the wages they may 
earn inthe future. It is of the deepest and 
gravest importance to the government that it 
should unyieldingly maintain thz right to pro- 
tect the money which it makes the stand- 
ard of value throughout the country. The 
surrender of this right might put in peril the 
existence of the nation itself.’’!? 

The force of this argument is not apparent. 
The federal governinent makes the standard 
of value, and of course, it has the right to 
protect the money which it makes the stand- 
ard of value. The power ‘‘to coin moncy, 
regulate the value thereof, and of foreign 
coins’ is expressly denied to the states.}* 


8 In re Scrip Bill, 23 Colo. 504. 

9 Harbison v. Knoxville Iron, etc., 103 Tenn. 421, af- 
firmed, 183 U. S.13. It was said by the former court, 
and quoted with approval by the latter, that ‘‘there is 
no prohibition against the issuance of any of the obli- 
gations referred to (‘coupons, scrip, punchouts, store 
orders, or other evidences of indebtedness’) nor against 
payment in merchandise or otherwise according to 
their terms, but only a provision that they shall be 
paid in money at the election and upon a prescribed 
demand of the owner. In other words, the effect. of 
the act is to convert into cash obligations such unpaid 
merchandise orders, etc., as may be presented for 
money payment on a regular pay day oras much as 30 
days after issuance.” See also, Dayton Coal & [ron 


. Co. v. Barton (Tenn.), 53S. W. Rep. 970. 


10 Avent Beatyville Coal Co. v. Com., 96 Ky. 218. 

11 Hancock v. Yaden, 121 Ind. 366. 

12 Hancock v. Yaden, supra, page37l. _ 

13 Const. U. S., sec. 8, of Art. 1; Miller, Const. U. 
S., 581. See Briscoe v. Bank, 11 Pet. 257; Fox v. Ohio, 
5 How. 410; United States v. Marigold, 9 How. 560; 
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This being so, it is difticult to conceive how 
the question of the maintenance of the coun- 
try’s standard of value can in any way affect 
or control a matter which concerns the state 
alone. And, on the other hand, while the 
federal government has the righ; to make the 
standard of value and protect its money, it 
has no authority to say what one citizen of 
Indiana shall pay for services rendered by 
another citizen of the state. If the employee 
agrees to take goods or merchandise fora 
day’s work, it is not apparent upon what 
grounds the federal government vould inter- 
fere ; and the right of the state to interfere in 
such cases is denied by the highest courts of 
several states. !4 

A statute has been sustained in Maryland, 
which provided ‘‘that every corporation en- 
gaged in mining or manufacturing, operating 
a railroad in Alleghany County and employing 
ten hands or more, shall pay its employees 
the full amount of their wages in legal tender 
money of the United States; and that any 
contract by or on behalf of any such corpo- 
ration for the payment of the whole or of any 
part of such wages in any other manner than 
herein provided,’’ shall be illegal and void.!® 
The grounds upon which this statute was up- 
held was the reserved power of the legislature 
to ‘‘amend or alter’’ the corporate charters of 
the corporations affected by the law. A de- 
cision resting upon such special reason is 
plainly not of much value as a contribution to 
the jurisprudence of this subject. 

3. Truck Acts’ Unconstitutional. — While 
the constitutionality of legislative interference 
of the character under discussion has been as- 
serted in the cases to which we have heretofore 
adverted, there is, on the other hand, a 
series of cases, possibly superior to the former 
class in weight and numbers, whose judicial 
judgments have been on the side of the in- 
competency of such legislation.1® Courts 


Parker v. Davis, 12 Wall. 457; Legal Tender Cases, 
110 U.S. 421. 

14 See Johnson v. Mining Co., 59 Pac. Rep. 304. 

1 Shaffer v. Mining Co., 55 Md. 74. 


16 State v. Loomis, 115 Mo. 307; Frorrer v. People, | 


141 Ill. 171; State v. Haun, 61 Kan. 146; State v. Paint 
Rock Co., 92 Tenn. 81; Showalter v. Ehlan, 5 Pa. Sup. 
Ct. Rep. 242; Marsh v. Poston & Co., 85 Weekly Law 
B. 827, 54 Ohio St. 681; Sally v. Berwind, etce., Co., 5 
Pa. Dist. Rep. 316; Hamilton v. Jutte & Co., 16 Pa. 
Co. Ct. Rep. 193; In re Scrip Bill, 23 Colo. 504; Row 
v. Haddock, 3 Kulp, 501. In Godcharles v. Wigeman, 
113 Pa. St. 431, 437, speaking of sections 1, 2, 3, 4, 5, of 





denying the constitutionality of these laws do 
so upon the ground that they are a species of 
sumptuary legislation, special and arbitrary 
in character, and deprive the citizen of the 
right to make and enforce ordinary contracts. 
Thus the Supreme Court of Kansas, when 
passing on a statute which made it unlawful 
for persons or corporation sell or give to any 
of their employees, in payment of wages, any 
scrip, token, check, draft or order, declared : 
‘*Laws which infringe upon the free exercise 


of the right of a working man to trade his. 


labor for any commodity or species of prop- 
erty which he may see fit and which he may 
consider to be most advantageous, is an en- 
croachment upon his constitutional rights and 
an obstruction to his pursuit of happiness. 
Such laws as we are considering classify him 
among the incompetents and degrade his call- 
ing. ‘The proportion of lawful money in cir- 
culation 1s small compared with the value of 
other property of the United States. Accum- 
ulated wealth, much or little, is represented 
in a very small part by money. To say that 


the Act of June 29, 1881, P. L. 147, section 3 of which 
provided that it shall not be lawful for any person, 
firm, company, corporation or association, etc., ‘to is- 
sue for payment of labor any order or other paper 
whatsoever, unless the same purports to be redeem- 
able for its face value in lawful money of the United 
States, ete.,”? the court said, the acts are ‘utterly un- 
constitutional and void, inasmuch as by them an at- 
tempt bas been made by the legislature to do what, in 
this country, cannot be done; that is, prevent persons 
who are sui juris from making their own contracts. 
The act is an infringment alike of the right of the 
employer and the employee; more than this, it is an 
insulting attempt to put the laborer under a legisla- 
tive tutelage, which is not only degrading to his man- 
hood, but subversive of his rights asa citizen of the 
United States. He may sell his labor for what he 
thinks best, whether money or goods, just as his em- 
ployer may sell his iron or coal, and any and every law 
that proposes to prevent him from so doing is an in- 
fringment of his constitutional privileges, and conse- 
quently vicious and void.” In State v. Goodwill, 33 
W. Va. 179, 182,183. Judge Snyder. pronouncing the de- 
cision of the court, said: “The rights of every indi- 
vidual must stand or fall by the same rule of law that 
governs every other member of the body politic under 
similar circumstances; and every partial or private 
law which directly proposes to destroy or affect indi- 
vidual rights, or does the same thing by restricting 
the privileges of certain classes of citizens, and not 
of others, when there is no public necessity for such 
discrimination, is unconstitutional and void. Were it 
otherwise, odious individuals or corporate bodies 
would be governed by one law, and the mass of the 
community, and those who make the law, by another; 
whereas, alike general law, affecting the whole com- 
munity equally, could not have been enacted.” See 
Luman v. Hitchins & Bres. Co., 90 Md. 14. 
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a free citizen can contract for, or agree to re- 
ceive in return for his labor, one kind of prop- 
erty only, and that which represents the 
smallest part of the aggregate wealth of the 
country, is a clear restriction of the right to 
bargain and trade, a suppression of individ- 
ual effort, a denial of inalienable rights.’’!7 

In another case denying the constitutional- 
ity of an act prohibiting persons or corpora- 
tions engaged in mining and manufacturing 
from issuing for payment of labor any order 
or paper unless the same is redeemable, within 
a certain time, for its face value, in lawful 
money of the United States, the court said: 
**It is a species of sumptuarv legislation which 
has been universally condemned, as an at- 
tempt to degrade the intelligence, virtue, and 
manhood of the American laborer, and foist 
upon the people a paternal government of the 
most objectionable character, because it as- 
sumes that the employer is a knave, and the 
laborer an imbecile.’’!® 

‘*There can be no doubt,’’ said Judge Black, 
in pronouncing the decision of the court in 
the case of State v. Loomis,!® ‘‘but the leg- 


17 Per Judge Smith, 61 Kan. 146, 161, 162,163, 47 L. 
R. A. 369. ‘*Under the penal provisions of the statute 
in question,” Judge Smith further said, “a laborer 
who works fora corporation or trust employing ten 
or more persons is deprived of his freedom of contract, 
in that he cannot bargain to receive anything in pay- 
ment for his labor but lawful money of the United 
States. While it might be desirable and profitable to 
the employee of sucb corporation to receive a horse, 
or a cow, or a house and lot in payment for his wages, 
yet the legislature prohibits payment in that way, and 
places the laborer under guardianship, classifying him 
in respect to freedom of contract with the idiot, the 
]unatic, or the felon in the penitentiary. It has been 
sought by some judges to justify legislation of this 
kind upon the theory that, in the exercise of police 
power, a limitation necessary for the protection of 
one ciass of persons against the persecution of another 
class may be placed upon freedom of contract. As 
between persons sui juris, what right bas the legisla- 
ture to assume that one class has the need of protec- 
tion against another? In this country, the employee 
of today may be tte employer next year, and laws 
treating employees as subject. for such protective leg- 
islation belittle their intelligence and reflect upon their 
standing as free citizens.” 

i8 Per Snyder, J., State v. Goodwill, 33 W. Va. 179. 
It was said in this case that itis not competent for the 
legislature, under the constitution, to single out own- 
ers and operators of mines and manufactures of every 
kind and provide that they shall bear burdens not im- 
posed on other owners of property or employers of 
labor, and prohibit them from making contracts which 
it is competent for other owners of property or em- 
ployers of labor to make. Such legislation can not be 
sustained as an exercise of the police power. See 
State v. Coal, ete., Co., 33 W. Va. 188. 

19 115 Mo. 307, 315. 





islature may regulate the business of mining 
and manufacturing so as to secure the health 
and safety of the employees, but that is not 
the scope of the two sections of the statute 
now in question. They single out those per- 
sons who are engaged in carrying on the pur- 
suits of mining and manufacturing, and say 
to such persons, you cannot contract for labor 
payable alone in goods, wares and merchan- 
dise. The farmer, the merchant, the builder 
and the numerous contractors employing 
thousands of men -may make such contracts, 
but you cannot. They say to the mining and 
manufacturing employees, though of full age 
and competent to contract, still you shall not 
have the power to sell your labor for meat 
and clothing alone as others may.’’ ‘‘It will 
not do,’’ it was further said in this case, ‘‘to 
say these sections simply regulate payment of 
wages, for that is not their purpose. They 
undertake to deny to the persons engaged in 
the two designated pursuits the right to make 
and enforce the most ordinary every-day con- 
tracts—a right accorded to all other persons. 
This denial of the right to contract is based 
upon a classification which is purely arbitrary, 
because the ground of the classification has no 
relation whatever to the natural capacity of 
persons to contract.’’ 

4. Truck or ‘*Pluck-Me-Stores.’’—In a 
few of the states laws have been enacted pro- 
hibiting persons and corporatioas, engaged in 
the business of mining, manufacturing, or 
railroading, from keeping or being interested 
in what are commonly known as ‘*Truck 
Stores’’ for the furnishing of supplies, cloth- 
ing or groceries to their employees. These 
laws are generally regarded as unconstitu- 
tional and void by the courts, because of their 
special and arbitrary character, and their un- 
just interference with private contracts and 
business.?° A truck store, or scheme for 
furnishing supplies, clothing or provisions to 
employees, is not, it is held, in principle a 
different thing when kept or controlled by per- 
sons in the mining or manufacturing business, 


20 Luman v. Hutchins Bros., 90 Md. 14; State v. 
Fire Creek Coal Co., 38 W. Va. 188, 10S. E. Rep. 288, 
6 L. R. A. 859; Frorrer v. People, 141 Ill. 171, 31 N. E. 
Rep. 395, 16 L. R. A. 492; affirmed, 142 Ill. 887; Sally 
v. Berwind, etc., Mining Co., 5 Pa. Dist: Rep. 316. See 
State v. Goodwill, 38 W. Va. 179, 10 8S. E. Rep. 285; In 
re Scrip Bill, 28 Colo. 504; Evans v. Kingston Coal Co., 
6 Kulp (Pa.), 851; McManan v. Hanover Coal Co., 6 
Kulp (Pa.), 181. F 
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from what it is when conducted by the em- 
ployers of labor in other branches of indus 
try.21 Keeping stores and groceries, or sup- 
plies and tools, clothing and food, to sell to 
laborers in mines and manuvufactories, is en- 
tirely independent of the latter business, and 
has no tendency to affect their mechanical 
processes, And it is not competent, the 
courts hold, to forbid a man from keeping a 
truck store for sale of such articles merely 
because of his participating or being interested 
in a mining or manufacturing business. The 
operators of mines or manufactories cannot 
be made to bear burdens not imposed on 
other owners of property, nor forbidden to 
make contracts which other owners of prop- 
erty or employers of labor are allowed to 
make. ?? 

‘*The privilege or liberty,’ it was said in 
an Illinois case, ‘‘to engage in or control the 
business of keeping and selling clothing, pro- 
visions, groceries, tools, etc., to employees, is 
one of profit—of presumptive value; and 
thus, by the effect of these sections, what the 
employers in other industries may do for their 
pecuniary gain, with impunity, and have the 
law to protect and enforce, the miner and 
manufacturer, under precisely the same cir- 
cumstances and conditions, are prohibted from 
doing for their pecuniary gain. The same 
act, in substance and in principle, if done by 
the one, is lawful; but if done by the other, is 
not only unlawful, but a misdemeanor, punish- 
able by fine. If the general assembly may 
thus deprive some persons of substantial priv- 
ileges allowed to other persons under pre- 
cisely the same conditions, it is manifest that 
it may, upon like principle, deprive still other 
persons of other privileges in contracting, 
which, under precisely the same circum- 
stances, are enjoyed by all but the prohibited 
class.’’?® 

5. Discriminating Between Employers and 
Others.—Statutes have been enacted provid- 
ing that it shall be unlawful for persons or 
corporations, engaged in mining and manu- 
facturing business, and who, at the same time, 


9? 


21 Luman v. Hutchins Bros., 90 Md. 14; Frorrer 
v. People, 141 Ill. 171, 31 N. E. Rep. 395, 16 L. R. A. 
492. . 

22 Frorrer v. People, 141 Ill. 171, 31 N. E. Rep. 395, 
16 L. R. A. 492. 

23 Per Scholfield, J., in Frorrer v. People, supra, 
180. 





are engaged, or interested in merchandising, 
to sell to their employees, goods, merchandise 
or supplies at a greater per cent profit than 
they sell to others not employed by them. 
These statutes have been held to invade the 
constitutional rights of the citizen.?* In the 
West Virginia case?® it was said: ‘‘The law 
is an infringement alike of the rights of the em- 
ployer and employee. It excludes all free- 
dom in trade and all considerations of mutual 
benefit and charity. If the employer sells 
goods to the family of some friend in indigent 
circumstances at less than cost, then, under 
this law, he must sell at the same price 
to all his employees.’’?® There may be 
many considerations for selling merchandise 
at a less per cent of profit to one customer 
than to another. The character and prompt- 
ness of the customer; the risk of loss; the 
time of payment; the aggregate amount of 
purchases by the same person of different 
kinds of goods or supplies; all these may be 
proper considerations for not selling goods at 
the same price in all cases. It may be more 
profitable to sell a large bill of different kinds 
of goods to a large buyer than to sell one of 
the same kind of articles to one who buys 


nothing else. 
said, ‘‘consigns all sizes and conditions to 


A law of this character, it is 


the same measure of treatment, regardless of 


their differences.’’?7 
O. H. Myrick. 
Los Angeles, Cal. 


24 State v. Fire Creek Co., 33 W. Va. 188, 10 S. E. 
Rep. 288, 6 L. R. A. 359; Godcharles v. Wigeman, 
113 Pa. St. 431. In the latter case the act (sec. 4 of the 
Act of June 29, 1881, P. L. 147) was held “‘utterly un- 
constitutional and void.” 

% State v. Fire Creek Co., supra. 

26 It was further said in this case that such legisla- 
tion not only interfered with private contracts and 
business, but was objectionable on the ground of be- 
ing class legislation. ‘‘This is an attempt,” said the 
court, ‘‘on the part of the legislature to do what in 
this country cannot be done; that is, prevent persons 
who are sui juris from making their own contracts. 
It is an attempt to do for private citizens what they 
can best do for themselves. It selects miners and 
manufacturers as a class, and denies to them privi- 
leges which are not only proper and legitimate in 
themselves, but also to some extent necessary and un- 
avoidable in the conduct of business; privileges 
which concern private affairs solely, and which are 
enjoyed by all other classes of citizens.” 

27 State v. Fire Creek Co., supra. 
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DISTINCTION BETWEEN ALLEGATIONS 
SOUNDING IN TORT AND ON CONTRACT. 


PENNSYLVANIA RAILROAD CO. vy. SMITH. 





Supreme Court of Appeals of Virginia, March 14, 1907. 


In an action against a carrier, a declaration averring 
an undertaking for the carriage of a shipment of scrap 
iron and steel, and that in consideration of the deliv- 
ery of said iron and steel the defendants issued three 
separate bills of lading, and undertook to carry said 
property to said destination, and to require the sur- 
render of said bills of lading properly indorsed before 
the delivery, yet said defendants delivered the iron 
and steel * * * without the surrender of said bills 
of lading properly indorsed, by reason of which disre- 
gard of their agreement the said plaintiff has been 
greatly damaged, etc., was not a sufficient statement 
of a consideration to support defendant’s promise, 
and hence stated a cause of action for tort, and not in 
contract. 


WHITTLE, J.: In addition to the common 
counts in assumpsit, the amended declaration in 
this case contains a special count, the material 
averments of which are as follows: That the de- 
fendants (who are the plaintiffs in error) were 
common carriers for hire and reward, and, as 
such, at their own risk and solicitation, received 
from the plaintiff three carloads of scrap iron and 
steel, which were consigned by the plaintiff at 
Richmond, Va., to his own order at Pittsburg, 
Pa., with direction to notify Kane-Maloney Iron 
& Steel Company, ‘‘and in consideration of the 
delivery to the said defendants * * * of said 
iron and steel to be so carried, the said defend- 
ants * * * issued three separate * * * 
bills of lading * * * and by said * * * 
bills of lading, undertook, promised, and agreed 
to carry said property to said destination and to 
require the surrender of said * * * bills of 
lading properly indorsed before the delivery of 
said property at destination. * * * Yet the 
said defendants, unmindful of their duty, promise 
and agreement * * * and disregarding the 
same, delivered * * * the iron and steel to the 
said Kane-Maloney Iron & Stee] Company, or to 
some other person, without the surrender of said 
* * * bills of lading properly indorsed; by 
reason uf which disregard of their duty, promise 
and agreement, and such unwarranted delivery of 
said property, the said plaintiff has been greatly 
damaged,”’ etc. : 

There was a demurrer to the amended declara- 
tion and each count thereof, which was overruled. 
Thereupon the trial proceeded and at the elose of 
the evidence the defendants demurred to the evi- 
dence, which demurrer the court likewise over- 
ruled and rendered judgment against them for the 
damages conditionally assessed by the jury. 

The recovery in the case (if there be a recovery) 
must be upon the special count, and our observa- 
tions will therefore be addressed to its sufficiency. 

The ground of demurrer chiefly relied on is 
that while the special count purports to be in as- 





sumpsit it is in reality in tort, and consequently 
cannot be joined with counts in assumpsit. 4 Min. 
Inst. (3d Ed.), pt. 1, pp. 446, 447; 1 Bar. Law Pr. 
(24 Ed.), p. 304; Creel v. Brown, 1 Rob. 281; 
Hale v. Crow, 9 Grat. 263; Gary v. Abingdon 
Pub. Co., 94 Va. 775, 27 8. E. Rep. 595. 

It is a principle of pleading that where'a plain- 
tiff is entitled to two modes of redress, and elects 
to waive the tort and sue in assumpsit, he must 
conform to tle rules applicable to that form of 
action; and it is also an essential requirement in 
such case’that, with the exception of actions 
founded upon bills of exchange. promissory notes 
and other legal liabilities which import a consid- 
eration, the declaration must allege both a prom- 
ise and the consideration upon which it is based. 
Winston v. Francisco, 2 Wash. 187; Cooke v. 
Simms, 2 Call, 39; Sexton v. Holmes, 3 Munf. 
566; Beverly v. Holmes, 4 Munf. 95; Moseley v. 
Jones, 5 Munf. 23; Wooddy v. Flournoy, 6 Munf. 
506; Jackson v. Jackson, 10 Leigh, 448. See 
monographic note on ‘‘Assumpsit’’ to Kennaird 
v. Jones, 9 Grat. (Va. R. Ann.), bottom pages 98, 
99; Southern Ry. Co. v. Wilcox, 98 Va. 222, 35 S. 
E. Rep. 355. ? 

In the last named case it was held that “the 
want of statement of a consideration for a prom- 
ise is a capital defect in the declaration, not to be 
supplied by intend ment.” 

‘sA mere averment of a promise, or the use of 
the words ‘undertook’ or ‘agreed,’ does not con- 


’ stitute the declaration a declaration on contract. 


It is necessary to allege not only a promise or un- 
dertaking, but also a consideration therefor.”’ 3 
Ency. Pl. & Pr. 822, citing Smith v. Seward, 3 
Pa. 342; Corbett v. Packington, 6 B. & C. 268 (13 
E. C. L. 170). 


law on the subject has been put on satisfactory 


In Smith v. Seward, supra, the court said: co 


ground by making the presence of an averment, 
not of promise only, but of consideration also, the 
criterion; for it is impossible to conceive of a 
promise without a consideration any more than a 
consideration without a promise, as an available 
cause of action; and when a consideration is not 
laid, the word agreed or undertook, or even the 
more formal word promised, must be treated as 
no more than inducement to the duty imposed by 
the common law.”’ f 

The similarity of the declarations in the two 
cases renders the foregoing observations the more 
pertinent. Inthe Pennsylvania case the declara- 
tion averred an ‘undertaking in consideration 
that the public should be conveyed by means of 
defendant's ferry, and for hire to receive and 
safely to convey, and that plaintiff learning said 
offer, did use the ferry and commit his horses to 
defendant, in consideration of an undertaking to 
convey, and that through the carelessness of de- 
fendant the horses were lost.”” ‘This was held to 
be a declaration in tort. 

So ‘a complaint, in an action against a com- 
mon carrier, alleging in general terms a breach 
of contract to carry safely certain articles of 








| 
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freight, but further alleging, particularly and 
specifically, that the defendant so negligently 
and carelessly conducted in regard to the same 
that they were greatly damaged, states a cause of 
action in tort. Bowers v. Richmond R. Co., 107 
N. Car. 721, 12S. E. Rep. 452." 3 Ency. Pl. & 
Pr. 822, note. See also Whittenton Mfg. Co. v. 
M. & O. R. R. Co. (C. C.), 21 Fed. Rep. 901; 
Angell on Carriers. § 439; Hutchinson on Carriers, 
§§ 744, 749. 

“So, also, if the plaintiff declares on a promise 
in writing. not tnder seal, to do some other thing 
than pay money, unless in this case the consider- 
ation is stated, the declaration will be defective.”’ 
1 Bar. L. Pr. (2d Ed.), p. 314; 4 Min. Inst. (3d 
Ed.), pt. 1, p. 697. 

It is true that the special count in general terms 
designates the defendants as “common carriers 
for hire and reward,’’ and avers that as such at 
their own risk and solicitation they *‘received”’ 
the junk in question ‘‘to be so carried;"’ but that 
was merely by way of recital, and does not con- 
stitute a sufticient statement of a consideration to 
support the defendants’ promises. The averment 
must be direct and explicit, &4nd not by way of in- 
ducement or preamble only. Davisson v. Ford, 
23 W. Va. 617; Sexton v. Holmes, supra. 

For these reasons we are of opinion that the 
circuit court erred in overruling the demurrer to 
the special count of the amended declaration. 

The judgment on the demurrer to the evidence 


must therefore be set aside. and the judgment 


overruling the demurrer to the special count re- 
versed. And it being apparent that it was in- 
tended that the special count should be a count in 
agssuinpsit, und not in tort, but that as a count in 
assumpsil it is amenable to the objections indi- 
cated in this opinion, the case, upon the authority 
of Creel v. Brown and Hale v. Crow, supra, must 
be remanded to the circuit court, with instruc- 
tions to sustain the defendants’ demurrer to the 
declaration. But if the plaintiff shall apply for 
leave to amend the same, under the circumstances 
of the case, the circuit court shall allow such 
amendment; and if the Geciaration be amended, 
such further proceedings shall be had as may be 
proper, on the present, und any other pleadings 
that may be offered by either party and admitted 
by the court. Otherwise, final judgment shall be 
rendered for the defendants on the demurrer. 


Nore.—Distinction Between an Allegation on Con- 
tract and in Tort.—Of course, it is not necessary to 
multiply citations to support the general statement of 
the law of pleading that a count in tort cannot 
be joined with a count on assumpsit, and that hence, 
as in the principal case, where a declaration contain- 
ing counts on assumpsit is amended by adding a count 
in tort, it is demurrable. Butthe point of greater 
difficuity with practitioners is to know just how to 
determine whether a count as prepared sounds in 
tert or contract, for, as in the principal case, an alle- 
gation which in form has al] the appearance of a count 
on a contract will, on close scrutiny, in a higber court, 
turn out to bein fact only acount intort. It is evi- 
dent, therefore, that it is often a serious problem to 





determine whether an action is, in form, ex contractu 
orex delicto. Perhaps the best criterion isthis: If 
the cause of action, as stated in the declaration, arises 
from a breach ofa promise, supported by a direct 
consideration, the action is ex contractu; but if from 
a breach of duty, growing out of the contract, even 
though stated in the form of a contract, it is, in form 
and in fact, an action ex delicto and case. See Wilk- 
inson v. Moseley, 18 Ala. 288. 

It might be well tociteafew pertinent examples 
showing the distinctions observed by higber courts in 
determining whetber acount sounds in tort or con- 
tract. We will take up actions in contract first. Thusa 
complaint which alleges that plaintiff was injured by 
defendant’s negligence, while in its employ; that, in 
settlement of his claim, defendant agreed to pay him 
$100.00, and to furnish him with permanent employ- 
ment; that plaintiff, as a part consideration for such 
agreement, executed a written release, discharging 
defendant from all liability on account of such injury; 
and that, within three months after re-employing 
plaintiff, defendant discharged him, without cause or 
default on his part,—sets up a cause of action for 
breach of the contract pleaded, and not one of tort for 
the personal injuries sustained. Pennsylvania Co. v. 
Dolan, 6Ind. App. 109, 32 N. E. Rep. 802. So also it 
has been held that a count in a declaration by a minor 
seeking to recover money obtained of him need not 
allege that the property purchased was of less value 
than the price paid, or make other than the general 
allegation of damages, as the declaration is in con- 
fract and not in tort. Kellogg v. Kimball, 122 Mass. 
163. So, also, it has been held that the allegation that 
plaintiff demanded of defendant the value before the 
latter’s receipt or sale of the property, but defendant 
had unlawfully, without plaintiff’s consent, converted 
to his own use the aforesaid value, and refused 
to account therefor, though due demand had 
been made, the prayer for judgment being 
for $824 and interest, did not make the action one in 
to rfor conversion. Potter v. Van Norman, 73 Wis. 
839, 41 N. W. Rep. 524. Inthe case of Mulvey v. 
Staab, 4 N. Mer. 50, 12 Pac. Rep. 699, the complainant 
alleged that defendants agreed with plaintiff that, if 
he would open a store in a certain place, they would 
supply him with goods to carry on the business; that 
in reliance thereon, plaintiff abandoned his other 
business, and leased a store in the place named, and 
made other preparations to go into the business pro- 
posed, but defendants refused to perform their part 
of the contract. The court held that this complaint 
sounded in contract, and thatan action on the case 
would not iie. 

The following cases were held to sound in tort. 


Thus it was held that a complaint which stated that. 


defendant was employed to sell goods as agent for the 
plaintiff, on an agreement to account for the proceeds; 
that he had in his possession goods and money belong- 
ing to the plaintiff which he refused to account for, 
but had converted to his own use, must be construed 
as stating acause of action arising upon tort, not 
one of contract. Ridder v. Whitlock, 12 How. 
Prac. (N. Y.) 208. The court in this case stated 
that this was so nothwithstanding that the con- 
tract of agency was set out in the complaint, averring 
that it must be regarded as set out by way of induce- 
ment which was not improper. In the case of City of 
Ft. Wayne v. Hamilton, 132 Ind. 487, 82 N. E. Rep. 
824, the complaint in the action, which was to recover 
damages for the unlawful taking of private land by a 
city fora street, alleged that defendant unlawfully 
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took possession and removed therefrom the trees and 
built a street; that defendant continued to hold the 
same, though plaintiff frequently demanded pos- 
session; that plaintiff offered to furnish defendant 
evidence of title to the land so taken on being paid the 
value of the same; that plaintiff notified defendant 
that it could no longer hold such land without paying 
the value thereof. The court held that the action 
sounded in tort and not on contract express or im- 
plied. 








JETSAM AND FLOTSAM. 
“WHAT WILL THE HARVEST BE?” 

The integrity of the “unwritten law” has been pre- 
served inviolate by the judge, jury and state’s at- 
torney of a Virginia court in the Strother case. 

If the commert of the presiding judge is correctly 
reported, tbere will be no convictions hereafter in that 
state where a man takes the life of another for des- 
poiling his home. When the jury had rendered a 
verdict of ‘“‘not guilty,” the judgeis reported to have 
said: 

“Gentlemen of the jury, [thank you for a verdict 
which I think will be approved by the public. It is 
an established precedent in the state of Virginia that 
no man tried for defending the sanctity of his home 
should be found guilty.” 

The prosecuting attorney who represented the 
state in the case is reported to have fallen in with the 
general sentiment and approved the verdict. 

So far as we have observed, there has been no dis- 
sent from the press, the pulpit or any other source in 
that state. 

Now, if that be the status in that state, why should 
any man be arrested and haled into the courts who 
shoots under like provocations? Why make the courts 
the vehicle of formally indorsing what the law pro- 
hibits? 

By the written law cf Virginia and of every other 
state it isacrime for any man to take the life of 
another through private revenge, or for any other 
cause save in the extremity of defending his own life. 
When a jury renders a verdict of “not guilty” ona 
confessed violation of that law they bring the law and 
the courts into contempt. They have violated their 
oaths, and the judge who commends them is a self- 
confessed anarchist. 

This is a government of law. Courts are instituted 
and maintained to enforce the law. They are insti- 
tuted for the prime purpose of preventing just such 
a thing as occurred in this case—that of a man ‘tak- 
ing the law into his own hands,” of avenging his own 
wrongs. The courts have supreme and exclusive jur- 
isdiction in this regard. They are open to every citi- 
zen—the. high and thelow alike—whose personal or 
property rights nave been evaded. They are presumed 
to afford an adequate and complete redress for every 
wrong a citizen may suffer. The penalties of the law 
represent the general judgment of the public as to 
what a man should suffer for any particular offense. 
If they are not severe enough ia any case it rests with 
the people to make them so. 

There is no occasion, much less any right or privi- 
lege accorded to any man or body of men in this coun- 
try, to resort to viclence or otherwise gratify their 
passions or wreak their vengeance in any other man- 
ner than through the orderly procedure of the courts 
under the forms of law. 





We agree with the sentiment that obtains in Vir- 
ginia—and we do not believe it is limited to that state 
—so far as to concede that whena man invadesa 
homeand robs it of its virtue and brings irreparable 
shame and disgrace upon a family circle, he ought to 
be killed; and we go further and say that if under the 
maddening influence of such a violation the protector 
ofthe home suddenly does the killing he ought to go 
free. But when a man has had time to cool and re- 
gain his self-control he is not excusable if he deliber 
atelygoes gunning for the despoiler instead of going 
to the courts for the lawfvl redress which is there as- 
sured him. 

These are commonplace conclusions and comments 
upon this and similer cases. They do not have the 
flavor of chivalry and high courage which attends the 
act of avenging one’s wrongs by shooting his enemy 
in the open, but the difference between them is the 
difference between the peaceful government of law and 
the reign of anarchy with the desperado in command. 
—The Bar, Official Journal of the West Virginia Bar 
Association, April, 1907. 


CLAIM IN RESPECT OF A POSSESSORY TITLE TO LAND 
RESUMED BY THE CROWN, 


The English privy council recently decided that one 
who had had adverse possession of land for ten years 
acquired such an interest that, when the crown. re- 
sumed the land as if by eminent domain, his execu- 
tors, as soon as the period of limitation had run after 
his entry, might require the land to be valued with a 
view to compensation. Perry v. Clissold (1907), A.C. 
73. Since the original owner was by that time surely 
barred under the English rule allowing adverse pos- 
session to be tacked even between successive disseisors 
(See Willis v. Earl Howe, [1893] 2 Ch. 545) and since 
the valuation was to be of the whole fee as of the time 
of resumption, there is an inference—supported by 
another case (See Jn re Harris [1901], 1 Ch. 981)—that 
the executors would recover the whole value. On 
the one hand, this case does not purport to require 
compensation fora right in the land acquired—if such 
a thing be possible—after the state’s title acci ued, 
Such reasoning would oppose the general rule that a 
subsequeit grantee (Patten v. Fitz, 188 Mass. 456) or 
heir (Moore v. City of Boston, 8 Cush. [Mass.] 274) of 
one whose land is taken acquires no right to compen- 
sation, which is a personal claim. And by way of 
analogy, a claimant of government land who has no 
adverse possession, but merely an expectation of stay- 
ing on the land to obtain a grant of title, is recom- 
pensed only according to the probability of the fulfil - 
ment of his expectation. Elsworth Ry. Co. v. Gates, 
41 Kan.,574. But see Spokane Ry. Co. v. Zeigler, 167 
U.S. 65. On the other hand, the court found in the 
resumption act under which the land was taken, no 
authority given to the crown to enter under the ab- 
sent owner in such a way as to disturb, as the owner 
could, any present vested right of the trespasser. 
This accords with the idea that the title taken by the 
state is not one of privity. See Emery v. Boston Ter- 
minal Co., 178 Mass.172. Since then, the adverse 
possessor acquired no new right in the land after it 
was taken, and since the crown did not take under the 
former owner, the question is, what is the vested 
right of an adverse possessor. 

Two series of articles (Prof. Maitland in 1 L. Quar. 
Rev. 824; 2 ibid. 481; 4 ibid. 24, 286; Prof. Ames in 3 
Harv. L. Rev. 23, 313, 337), relied on by the court in 
defining this right, point out that originally at com- 
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mon law possession was protected against ownership. 
Then very early a disseisee was given a right to enter 
or gain back possession from his disseisor. This right 
was a mere chose in action, at first absolutely non- 
transferable and good only against the disseisor him- 
self. It was founded simply on former possession and 
ouster. But the possession of the disseisor—the tang- 
ible thing—was the property,—transferable, inherit- 
able, devisable, giving dower and curtesy, subject to 
execution and escheat. Possession with no out- 
standing rights to take it away made a com- 
plete ownership. The right to get back pos- 
session is now generally transferable and follows 
the land against most possessors. It is 60 exten- 
sive that today a possessor who is free from sucha 
right outstanding against him is commonly thought to 
have in himseif, in addition to his possession, a valu- 
able abstract right called title. This change in point of 
view, this turning of the absence of outstanding rights 
into the presence of an affirmative title, should not, 
logically, change the nature of the right of possession 
when the possessor is dealing with strangers to out- 
standing rights. As against all who have no out- 
standing rights, the possessor should have the owner- 
ship. This proprietary character of possession ap- 
pears today in cases allowing an adverse possessor to 
maintain ejectment—a proprietary action—against 
any one not claiming under the outstanding title. 
Asher v. Whitlock, L. R.1Q. B.1. Contra, Doe d. 
Carter v. Barnard, 13 Q. B. 945. Itis further sup- 
ported by a few cases like the present. The adverse 
possessor whose land is taken loses, as between him- 
self and the state, not the mere expectancy of a prop- 
erty right, but one already in existence, for which 
logically he should have full recompense at once. See 
Andrews v. Nantasket Beach Ry. Co., 152 Mass. 506° 
Practically, however, to protect the state and the out- 
standing right of the former owner, it is better to have 
the money paid into court, the income and enventu- 
ally the principal to be paid to the adverse possessor 
unless the original owner appears before he is barred. 
In re Loder, 19 N.S. W. Eq. 41. It is immaterial 
how long the adverse possession has lasted (See 
Geyde v. Commissioner of Public Works [1891], 2 Ch. 
630). or whether it began in a wrongful entry, but it 
must be more than the possession of a tenant, even 
though the landlord does not appear. Geyde v. 
Commissioner of Public Works, supra.—Harvard 
Law Review. 





BOOK REVIEWS. 





MISSOURL ANNOTATED STATUTES, 1906. 


Nothing could have been more welcome to the 
practitioner in Missouri, if we may judge from pass- 
ing comments, than a revision of the present statutes, 
which is now offered them by the West Publishing 
Company in five massive but most conveniently and 
accessibly arranged volumes. It has taken us con- 
siderable time to make an examination of a work of 
so great importance as this is which would support 
any emphatic opinion of it which we might be in- 
clined to express and which we believe our readers 
to expect of us, not only of this but of every other 
work offered for review. Our examination of the 
five volumes of the Missouri Annotated Statutes of 
1906 has disclosed the fact that there are many statutes 
in force in that state of whose nature the Missouri 
lawyer was not informed either because of its inser- 





tion under the wrong chapter or becauce so imper- 
fectly indexed as never to have been consulted. In 
this respect the new compilation brings to light in ap- 
propriate annotations all unrepealed and conflicting 
statutes jtogether with the history of each piece of 
legislation which will be of incalculable value to the 
present and future generstions of lawyers in that 
state. The annotations also are very exhaustive and 
very pertinent, which in itself is such a vast improve- 
ment over the official edition as to merit superiority 
on that point of excellence alone. 

The indexing to our mind is the crowning achieve- 
ment of this great undertaking. This may seem an 
extravagant statement, but any lawyer of experience 
knows that the greatest convenience in the law today 
in any of its branches is an accurate, accessible and 
exhaustive index. Without this the best of law refer- 
ence books lose more than half their value to the busy 
lawyer. In a compilation of statutory law undoubt- 
edly one half the value of the compilation is an index 
which will take an inquirer promptly to the answer 
of his point of inquiry. This requirement is so ex- 
cellently attained in the work under review that we 
desire to call special attention toit. Indeed this com- 
pilation bas a most marvellously accessible index, one 
which is so minute in its subdivisions that a practi- 
tioner could hardly have any thing but a most hazy 
conception of what he is looking for and not find it 
with the slightest possible effort. In these days of 
untold multiplication of the law, such indexing as 
appears in this work is his only salvation. Altogether 
the work is of such character as to give it immediate 
prominence in the jurisdiction for which it was in- 
tended, and we heartily recommend its adoption by 
the profession instead of the official statutes. 

Printed in five volumes, bound in buckram and pub- 
lished by the West Publishing Company, St. Paul. 








BOOKS RECEIVED. 


The American State Reports, containing the Cases of 
General Value aad Authority subsequent to those 
contained in the “American Decisions” and the 
“American Reports,” decided in the Courts of Last 
Resort of the Several States. Selected, Reported 
and Annotated, by A.C. Freeman. Vol. 112. San 
Francisco: Bancroft-Whitney Company, Law Pub- 
lishers and Law Booksellers. 1907. Sheep. Re- 
view will follow. 








HUMOR OF THE LAW. 





Mayor McClellan’s experience in the new Hall of 
Records the other day, when a watchman refused to 
let him go upstairs on the ground that he wasn’t the 
mayor at all and had no businees in the building, re- 
called a similar experience that Joseph H. Choate had 
in the Criminal Court building when the American 
Tobacco Company was on trial for violating the 
anti-trustlaw. A great crowd hung around the 
door and the attendant who guarded it and who was 
generally known as Eagles, had the time of bis life 
keeping out those who had.no business with the court. 

Through the crowd Mr. Choate elbowed his way, 
and when he got to the door he was held up by Eagles, 
who said he didn’t know him. 
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“Tam Joseph H. Choate,” said the lawyer, witha 
twinkle in his eye, ‘‘and I assure you I have business 
in the court.” 

Idon’t know who you vos,” replied Eagles, dog- 
gedly. 

“ButIam the president of the Bar association,”’ 
persisted M.. Choate, the smile on his face broaden- 
ing. 

“Ya, ya,” returned the attendant, ‘‘I heard about 
dose fellers before aleady. Steve O’Hare he is the 
gounsel for them what bas a bartenders’ association. 
Yes, I know—” 

Eagles was interrupted by aroar of laugbter from 
the crowd. Mr. Choate finally got into the court. 
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1. ACCIDENT INSURANCE — Fidelity Insurance.—The 
liability ona bond indemnifying an employer against 
default of an employee held limited for the whole period 
covered by the bond and renewals tothe amount speci- 
fied in the bond.—American Bonding Co. of Ba!timore v. 
Morrow, Ark., 96 8. W. Rep. 613. 

2. ADMIRALTY—Amendment of Answer.—Amendment 
of an answer in admiralty wil) not be allowed after the 
evidence has been taken, to permit the setting up of a 
new defense, where the facts must have been known to 
respondent when the original answer was filed.—Bren- 
nan v. Peter Hagan & Co., U. 8. D. C., E. D. Pa., 147 
Fed. Rep. 290. 

3. APPEAL AND ERROR—Assignment of Error.—An as- 
signment of error “that the court failed to state ina 
plain and correct manner the evidence in the case, and 
to declare and explain the law arising thereon” is too 
general.—Davis v. Keen, N. Car.,55 8. E. Rep. 359. 

4, APPEAL AND ERROR—Modification of Judgment.— 
Supreme court held to have no jurisdiction to order 
entry of judgment for reduced amount in ejectment, in 
absence of findings of facts or agreement on facts.— 
Crane y. Cameron, Kan., 87 Pac. Rep. 466. 





5. APPEAL AND ERROR — Parties Entitled to Allege 
Error.—A failure by an injured servant to appeal from 
a judgment in favor of one defendant held to estop him 
to contend on appeal by the other defendant that he was 
really an employee of such first defendant .—Bradford 
Construction Co. v. Heflin, Miss., 42 So. Rep. 174. 

6. APPEAL AND ERROR —Petition for Distribution of 
Estate.—On appeal from a decree, distributing a portion 
of the estate of a decedent, held that the uppellate court 
had jurisdiction to determine the right of all interested 
parties.—Jn re Mayhew’s Estate, Cal , 87 Pac. Rep. 417. 

7. APPEAL AND ERROR—Questions Raviewable.—One 
who succeeds on bill of review in having a trust de- 
clared void vy original decree upheld cannot on appeal 
by the other party go beyond supporting the modified 
decree.—Landram v. Jordan, U. 8. 8. O., 27 Sup. Ct. 
Rep. 17. 

8. BANKRUUPCY—Discharge.—Where judgment cred- 
itors of a bankruptare given the right byastate statute 
to proceed against income which cannot be reached by 
the trustee, a discharge will be withheld for a reasonable 
time to permitthem to exercise such right.—Jn re Tif- 
fany, U. 8. D.C.,8.D. N. Y., 147 Fed. Rep. 314. 

9. BANKRUPTCY—Fraudulent Transfers.—In an action 
by a trustee in bankruptcy to set aside a transfer by the 
bankrupt, certain evidence held admissible as showing 
a want of consideration for the transfer.—Hosmer v. 
Tiffany, 100 N. Y. Su, p. 797. 

10. BASTARDS—Mother’s Right to Custody.—The fact 
that a mother turned over an illegitimate child to 
another held not to preclude her from retaining custody 
of the child on its return to her.—Lipsey v. Battle, Ark., 
97S. W. Rep. 49. 

11. BENEFIT SOCIETIES—Coroner’s Verdict.—In an ac- 
tion on an insurance certificate, the verdict of a coron- 
er’s jury finding that insured committed suicide, was not 
sufficient to establish a prima facie case of death from 
suicide.—Grand Lodge A. O. U. W. v. Banister, Ark., 96 
8. W. Rep. 742. 

12. CARRIERS—Assumed Risk of Passenger on Freight 
Train.—In taking passage on a freight train, a passenger 
assumes the usual risks incident to traveling on such 
trains when managed by prudent men in a careful man- 
ner.—Marable v. Southern Ry. Co., N. Car.,55 8. E. Rep. 
355. 

18. CARRIERS—Notice of Claim for Damages.— An agree- 
ment that on failure of the carrier to deliver the goods 
he shali not be liable unless a claim shall be made by the 
shipper or his consignee within a specified time held 
valid.—St. Louis & S. F. R. Co. v. Phillips, Okla., 87 Pac. 
Rep. 470. 

14. COMMERCE—Inspection ot Hides.— The fee imposed 
by Act N. M. March 19, 1901, for the inspection of hides 
offered for transportation beyond the limits of the terri- 
tory, held not to render the statute repugnant to com- 
merce clause ofjthe federal constitution.—Territory of 
New Mexico v. Denver& R. G. R. Co., U. 8. 8. C., 27 Sup. 
Ot. Rep. 1. 


15. CONSTITUTIONAL LAW — Due Process of Law.—Act 
March 15, 1906 (Act 1906, p. 451, ch. 256), requiring rail- 
road companies to keep mileage books for sale at not 
more than two cents a mile, held unconstitutional, as a 
deprivation of property without due process of law.— 
Commonwealth v. Atlantic Coast Line R.Co., Va., 558. 
E. Rep. 572. 


16. CONSTITUTIONAL LAW—Extending Official Tenure.— 
The amendment (House Bill No. 55, Mont. Sess. Laws 1901, 
p- 208) to Const. art. 16, § 4, fixing the tenure of county 
commissioners, was not adopted in violation of Const. 
art. 19, § 9, providing. that separate constitutional 
amendments must be distinguished so that they may 
be voted on separately.—State v. Board of Com’rs of 
Silver Bow County, Mont., 87 Pac. Rep. 450. 


17. CONSTITUTIONAL LAW—Fellow Servant Rule.—A con- 
struction of Const. 1890, § 193, partially abrogating the fel- 
low servant rule, which excludes railroads not common 
carriers, is not obnoxiousto the fourteenth amendment 
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of the Constitution of the United States.—Bradford Con- 
struction Co. v. Heflin, Miss., 42 So. Rep. 174. 

18. CONSTITUTIONAL LAW—Stock Laws.—Acts 1901, p. 
121, ch. 73, in relation to the running at large of stock and 
authorizing impounding of same, held not violative of 
Const. art. 2, § 8, declaring no one shall be deprivedof 
property without due process of law.—Hendricks v. 
Biock, Ark., 975. W. Rep. 63. 

19. CONTRACTS — Consideration. — Where a father’s 
guaranty of the debts of his sons was made to suppress 
a criminal prosecution against the sons, that a legal con- 
sideration also entered into the guaranty did not render 
it valid.—Beal-Doyle Dry Goods Co. v. Barton, Ark., 97 
8. W. Rep. 58. 

20. CouRTsS—Civil Rights.—Congress was not empow- 
ered by Const. U. S. Amend. 13,to make it an offense 
against the United States, cognizable in federal courts for 
private individuals to compel negro citizens to desist 
from performing their contracts of employment.— 
Hodges v. United States, U.S. 8. C.,27Sup. Ct Rep. 6. 

21. CouRTs — Rehearing.—Applications for rehearing 
are not entertained on orders granting or refusing to 
grant a rule nisi on an application for a mandamus in su- 
preme court.—State v. Summit Lumber Co., La., 42 So. 
Rep. 195. 

22, CouRTs—Statutes.—A decision of the United States 
Supreme Court on the constitutionality of a state statute 
held conclusive on the coufts of another state on the 
question of the validity of a similar statuteof that state. 
—Commonwealth v. Atlantic Coast Line R. Co., Va., 558. 
K. Rep. 572. 

23. CRIMINAL TRIAL—Duty to Disclose Statute of Prose- 
cution.—Accused held not prejudiced by an order over- 
ruling defendant’s motion to compel the county attorney 
to state under what section of the Code accused was be- 
ing prosecuted.—State v. Newman, Mont., 87 Pac. Rep. 
462. 

24. CRIMINAL TRIAL —Homicide.—In a prosecution for 
homicide, it was not error to omit tocharge the luw of 
reasonable doubt where no request for instructions on 
such subject was made.—Mabry v. State, Ark., 97 8. W. 
Rep. 285. 

25. CRIMINAL TRIAL—Judicial Notice.—The courts can- 
not take judicial notice of the existence of a municipal 
ordinance.—Gardner vy. State, Ark., 97 8S. W. Rep. 48. 

26. CRIMINAL TRIAL—Prior Conviction —A judgment 
of imprisonment for the shortest term provided in case 
of former conviction proved would be reversed on fail- 
ure of proof of such prior conviction.—People v. Chad- 
wick, Cal., 87 Pac. Rep. 584. 

27. CRIMINAL TRIAL—Review. — Where the jury have 
accepted the testimony of certain witnesses, it is not the 
province of the supreme court to discredit them.—Peo- 
ple v. King, Cal., 87 Pac. Rep. 400. 

28. CRIMINAL TRIAL—Venue. — Land now embraced 
within C. county, Oklahoma, had become part of that 
territory August 4, 1901, 80 as to make murder then com- 
mitted therein an offense against the territory rather 
than federal statutes.—Jn re Moran, U.S. 8. C., 27 Sup. 
Ot. Rep. 25. 

29. DEEDS—Forfeiture.—A forfeiture for a breach of 
conditions subsequent in a deed may be waived by acts 
as wellas by express agreement. — McCue v. Barrett, 
Minn., 109 N. W. Rep. 594. 


30, DIVORCE— Disposition of Property.—On a divorce 
in favor of a husband, it appearing that the wife had 
conducted a hotel which constituted the homestead, held 
that she could not be charged with rent. — Spurlock v. 
Spurlock, Ark., 96S. W. Rep. 753. 


31. DOMICILE—Infants.—The last domicile of an in- 
fant’s deceased father fixes the legal residence of the 
infant, in the absence of proof of the residence of the in- 
fant’s surviving mother, if any.— Nunn y. Robertson, 
Aak.,97S. W. Rep. 293. 


32. ELECTION OF REMEDIES—Fire Insurance.—Prose- 
cution of an action at law on an insurance policy to final 





judgment, denying recovery on the ground that the 
policy could not be recovered on as it stood, held not an 
electicn burring suit to reform the policy.—Northern 
Assur. Co. v. Grand View Bldg. Ass’n, U. 8S. S. C., 27 
Sup. Ct. Rep. 27. 

33. EMBEZZLEMENT— Indictment.—An indictment un- 
der the statute, making it unlawful for a public officer 
to misappropriate public funds or fail to pay the sume 
over to his successor in office, held fatally bad.—Davis 
Vv. State, Ark., 97S. W. Rep. 54. 

34. EMINENT DOMAIN — Damages.— Where deeds in 
pluintiffs’ chain of title reserved to a former owner the 
right to damages for the operation of an elevated rail- 
road, plaintiffs were bound by the notice,and had no 
equitable interest in the damages recovered.—freedman 
v. New York Cent. & H. R. R. Cu., 100 N. Y. Supp. 981. 

35. EQquiry—Bill of Keview.—Objection that widow of 
testatur’s son should have been nade a party to a bill to 
review a decree declared a testumentary trust, to violate 
the rule against perpetuities, held too late when raised 
on demurrer to biil of review.—Landram v. Jordan, U. 
8. 8. C., 27 Sup. Ct. Rep. 17. 

36. EVIDENCE—Customs and Usages.—The court can- 
not take judicial notice that, according to the general 
usage among traveling salesmen, sales include the solic- 
iting of sales that the employer is willing to accept, or 
which he does accept.—Schultzyv. Ford Bros., Iowa, 109 
N. W. Rep. 614. 

87. EVIDENCE—Life Expectancy Tables.—Carlisle life 
expectancy tables, making no reference to sex, are ad- 
missible to show the expectancy of a female.—Croft v. 
Chicago, R. I. & P. Ry. Co., lowa, 109 N.W. Rep. 723. 

38. EVIDENCE—Meaning of Written Contract.—Where 
the meaning of a written contract is obscure, parol proof 
of the acts of the parties under it and of what was said 
and done whenit was executed, held admissible.— Shen- 
andoah Land & Anthracite Coal Co. v. Clarke, Va., 55 8. 
K. Rep. 561. 

389. KXECUTORS AND ADMINISTRATORS — Deposit in 
Bank.—Admunistrator held not guilty of negligence in 
permitting proceeds of mortgage to remain on deposit 
in bank for three months till its failure.—Knapp v. Jes- 
sup, Mich., 109 N. W. Rep. 666. 

40. EXECUTORS AND ADMINISTRATORS—Right to Sue 
in Foreign State.—A foreign administrator may sue in 
Missouri in his individual capacity ona foreign judgment 
recovered by him in his representative capacity.—Miller 
v. Hoover, Mo., 97S. W. Rep. 210. 

41. FEDERAL COURTS — Mandamus.—Federal circuit 
courts have no jurisdiction in mandamus to compel re- 
turn of franchise tax collected under the authority. of 
a state statute, though taxation is alleged to be repug- 
nant to commerce Clause federal constitution.— Coving- 
ton & C. Bridge Co. v. Hager, U. 8S. 8. C., 27 Sup. Ct. 
Rep. 24. 

42, FRAUDULENT CONNEYANCES—Bona Fide Purchaser. 
—Evidence held to establish that a purchaser of land 
from a fraudulent grantee was a bona fide purchaser for 
value.—South Omaha Nat. Bank v. Boyd, Ark., 97 8. W. 
Rep. 288. 

43. FRAUDULENT CONVEYANCES — Transfer to Rela- 
tives.—Transfers by certain bankrupts to their relatives, 
leaving the bankrupts without means with which to pay 
their creditors held prima facie fraudulent.— Horner- 
Gaylord Co. v. Miller & Bennett, U. 8.D.C.,N.D. W. 
Va., 147 Fed. Rep. 295. 

44. HABEAS CoRPUS—Grounds. — Failure to specify a 
building in the order of the Supreme Court of Oklahoma 
fixing Lawton as a place where the district court should 
be held did not justify relief by habeas curpus of a person 
convicted of crime therein.—Jn re Moran, U. 8.8. C., 27 
Sup. Ct. Rep. 25. 

45. HUSBAND AND WIFE — Separation Agreement.— 
Where a wife assigned a policy on her husband’s life to 
him as a part of a separation agreement, their reconcili- 
ation avoided such assignments.—Dudley v. Fifth Ave- 
nue Trust Co., 100 N. Y. Supp. 934. 
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46. INJUNCTION — Street Railroad.—Injunction held a 
proper remedy to protect a street railway’s located right 
of way from a threatened interference by another com 
pany.—Fayetteville St. Ry. Co. y. Aberdeen & R. R. Co., 
N. Car., 558. E. Rep. 345. 

47. INTOXICATING LIQUORS—Liquor License.—In view 
of the course of legislation, Vode 1849, pp. 443, 444, ch. 96, 
§ 3, Code 1873, ch. 178, § 2, Acts 1879-80, p. 147, ch. 155, and 
Acts 1883-84, p. 605, ch. 450, and its judicial interpretation, 
the legislature may deny the right of appeal in 4 case 
involving the granting or refusing of a liquor license.— 
Hulvey v. Roberts, Va ,55S. E. Rep 565. 

48. JUDGMENT — Conclusiveness. — Failure to recover 
judgment in an action against the maker of a note, the 
guarantor not being a party, will not preclude a subse- 
quent judgment against the guarant»r —Thompson & 
Thompson vy. Brown, Mo., 978. W Rep. 242. 

49 JUDGM#£NT—Interest.—Where the prevailing party 
is clearly entitled to interest on the amount found in the 
verdict, and the jury allowed none, the court may make 
thecomputation and add the interest to the verdict.— St. 
Louis, KE R & W. Ry. Co. v. Oliver, Okla., 87 Pac. Rep. 
423. 

£0. JuRY—Panel.—Under Va. Code 1904, § 3158, held 
proper to draw out by lot and excuse from service 4 of 
the paneloft 20 jurors.—Duke v. Norfolk & W. Ry. Co., 
Va., 55S. E. Rep. 548. 

51. LANDLORD AND {TENANT — Unlawful Detainer. — 
Where a tenant holds over after the termination of his 
lease, the owner is entitled to maintain unlawful de- 
tainer without demanding possession, under Rev. St., § 
3321.—Ray v. Blackman, Mo., 97S. W. Rep. 212. 

52, LIB&L AND SLANDER—Damages.—In slander, the 
court held required to charge that only the reputation 
of plaintiff prior to the slander could be considered on 
the question of damages.—Earley v. Winn, Wis., 109 N. 
W. Rep. 633. 

53. LIMITATION OF ACTIONS—Security Applied —Limi- 
tations by which an overdraft on a bank was barred 
held not to help the beneficiary of a life policy claiming 
its proceeds from the bank which had applied the policy 
on the overdraft as money prior to the completion of 
the bar.—DuBrutz v. Bank of Visalia, Ual., 87 Pac. Rep. 
467. 

54. MANDAMUS—Grouping Names on Election Ballot.— 
Mandamus held not to lie to compel the county auditor to 
print the name of acandidate for county commissioner 
in the republican column, and not to print the name ofa 
certain other person therein.— State v. King, 8. Dak., 109 
N. W. Rep. 649. 

55. MANDAMUS—Peremptory Writ.—Peremptory man- 
damus should not be allowed where a question of fact 
must be disposed of before relief by mandamus, and the 
relator in such a case can only demand an alternative 
writ.—People v. Metz, 100 N. Y. Sapp. 913. 


56. MASTER AND SERVANT—Duty of Employer.—An em- 
ployer held required to warn an employee engaged in 
mining ore of the danger to which he would be exposed 
in doing the work.—Low Moore Iron Co. v. La Bianca’s 
Admr., Va., 55 8. E. Rep. 532. 


57. MASTER AND SERVANT—Duty to Warn.—A master 
held guilty of negligence in failing to instruct a minor 
servant as to the method of coupling cars, and as to the 
dangers incident to such employment.—Stark v. Port 
Blakely Mill Co., Wash., 87 Pac. Rep. 339. 


58. MASTER AND SERVANT—Reasonable Care.—If a mas- 
ter by exercise of reasonable care could have ascer- 
tained thatthe place of work was not safe, that is proof 
of knowledge on his part.—Black’s Admr. v. Virginia 
Portland Cement Co, Va., 558. E. Rep. 587. 


59. MASTER AND SERVANT—Unsafe Place to Work.—An 
employer held liable in damages for injury to a long- 
shoreman set to work on a lighter with which he was 
unfamiliar and subjected to dangers of which he had no 
knowledge or warning, as a result of which the injury 
occurred.—The Buffalo, U. S. D. C., W. D. N. Y., 147 Fed. 
Rep. 304. 





60. MORTGAGES — Burden of Proof.— The burden of 
proof that the bidding at a sale on foreclosure of a deed 
of trust was stifled by an agreement between bidders 1s 
on the party alleging the fact.—Hamilton v. Stephenson, 
Va ,558. K. Rep. 577. 

61. MORTGAGES—Equity of Redemption.—Though by 
Stipulations in a trust deed of land the legal title and 
right of possession may be conveyed to the trustee, the 
equity of redemption cannot be extinguished other than 
by judicial foreclosure.—Kirkendall v. Weatherley, Neb., 
109 N. W. Rep. 757. 

62. MUNICIPAL CORPORATIONS—Knforcement of Ordi- 
nance.— Where plaintiff failed to take steps to enforce a 
city ordinance regulating hogpens, etc., as against his 
neighbor, he was estopped to claim that his injuries 
from such pens resulted from the city’s failure to en- 
force the ordinance. —-Hull v. Town of Roxboro, N. Car., 
65 8S. E. Rep. 351. 

63. MUNICIPAL CORPORATIONS —Police Courts. — The 
police court of a municipality has the power to deter- 
mine whether a violation of an ordinance has been com- 
mitted in the presence of an officer authorizing arrest 
without a warrant.—Gardner v. State, Ark., 97 8. W. Rep. 
48. 

64. MUNICIPAL CORPORATIONS—Public Water Supply. 
—The courts will inquire at the suitofa taxpayer as to 
whether there has been any actual or intentional fraud 
in the passage of an ordinance contracting for a mauni- 
cipal water supply.—Lackey v. Fayetteville Water Co., 
Ark., 96 8. W. Rep. 622. 

65. NAVIGABLE WATERS — Ownership to Thread of 
Stream.—Under the (ommon law, a riparian owner of 
lands on one side of a navigable stream above the flow 
of the tide holds to the thread of the stream, subject to 
the public easement of navigation.—Kinkead v. Turgeon, 
Neb., 109 N. W. Rep. 744. 

66. NEGLIGENCE—Imputed Negligence.—The doctrine 
of imputed negligence does not apply to one injured by 
riding in a private vehicle, where no privity exists be- 
tween the injured person and the owner or driver of the 
vehicle.—Loso v. County of Lancaster, Neb.,109N. W. 
Rep. 752. 

67. NEGLIGENCE—Imputed Negligence.—In an action 
against a street railroad for the death of a member of a 
municipal fire department, who was riding on a hose 
wagon, in a collision between the wagon and the car, 
the negligence of the driver of the wagon was not im- 
putable to decedent.—McBride v. Des Moines Ry. Co., 
Iowa, 109 N. W. Rep. 618. 

68. NEW TRIAL—Dismissal of Motion.—Mere lapse of 
time held insufficent to establish an abuse of discretion 
in denying a motion to dismiss a motion for a new trial 
for want of prosecutiov.—Pacific Pav. Co. v. Diggins, 
Cal., 87 Pac. Rep. 415. 

69. OFFICERS—Appointment.—A commission to office 
by the governor, where he has power to appoint, held 
required to be recognized till title to office is tried by 
que warranto proceedings, so that prohibition will not 
lie against the ‘appointee.—Baca v. Parker, N. M.,87 
Pac. Rep. 465. 

70 PARTNERSHIP—Real Estate.—Real estate belong- 
ing to a firm, used as assets, held personalty on the dis- 
solution of the firm by death of one of the members, as 
between his widow, his personal representatives, and his 
heirs.—Buckley v. Doig, 100 N. Y. Supp. 869. 


71. PAYMENT—Surety on Bond.—A surety on a bond for 
a part of the purchase price held not entitled to the 
benefit of the excess of the cash payment over that 
called for in the contract of purchase.—Sipe v. Taylor, 
Va., 55S. E. Rep. 542. 


72. PERJURY — Judicial Proceedings. — The ‘giving of 
false testimony on a trial before the police court for a 
violation of an ordinance, is perjury though there was no 
warrant issued for the arrest of accused.—Gardner v. 
State, Ark., 978. W. Rep. 48. 


78. PHYSICIANS AND SURGEONS — Practicing Without 
License. —Announcements and declarations held to con- 
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stitute a public profession to heal, within Code, § 2579, 
defining the terms “practicing medicine” and “physi- 
cians.’’—State v. Wilhite, Iowa, 109 N. W. Rep. 730. 

74. PLEDGES—Paid-up Life Policy.—An assignment of 
a life policy as collateral held to entitle the assignee to 
treat a paid up policy issued in lieu thereof as money, 
and apply it on the debt.—Da Brutz v. Bank of Visalia, 
Cal., 87 Pac. Rep. 467. 

75. PRINCIPAL AND AGENT—Notes Taken by Agent.—A 
harvester machine company held entitled, under con- 
tract with its agent, to reject doubtful or worthless notes 
taken by him.—International Harvestes Co. v. McKeever, 
8S. Dak , 109 N. W. Rep. 642. 

76. PRINCIPALAND AGENT—Unauthorized Acts.—Acts 
of one of defendant’s employees without his knowledge 
or consent held insufficient to constitute a ratification of 
the act of a well driller under a contract with defendant 
in renting certain appliances on defendant’s credit.— 
Jones v. Waterman, Cal., 87 Pac. Rep. 469. 

77. PRINCIPAL AND SURETY — Building Contracts.—A 
building contractor’s surety held not entitled to claim a 
discharge because of the owner’s delay in giving notice 
thatthe contractor was not able to perform the contract 
in time.—Nationval Surety Co. v. Long, Ark., 96 8.W. Rep. 
745. 


78. PROPERTY—Ownership.—On an issue as to whether 
certain rails sold by the president of a street railroad 
were his or those of the corporation, evidence held to 
warrant a finding that the rails belonged to the corpora- 
tion.—Saginaw Suburban R. Co. v. Connelly, Mich., 109 
N. W. Rep. 677. 

79. PUBLIC LANDS—Withdrawal from Settlement.—The 
land commissioner in the absence of express direction 
by congress and prior to the location of railroad line, 
held to have no authority to withdraw from pre-emption 
or homestead settlement certain lands.—Brandon v. Ard, 
Kan., 87 Pac. Rep. 366. 

80. RAILROADS—Passengers. — A railway company to 
avoid injuring a trespasser on its tracks, if his danger be 
obvious, must use all means consistent with its higher 
duties to its passengers.—Chesapeake & Ohio Ry. Co. v. 
Farrow’s Admx., Va.,55 S.E Rep. 569. 

81. RAILRoADS—Right of Way.—A specific nght granted 
by the franchise of a railroad to condemn an abandoned 
right of way, does not authorize it to condemn an aban- 
doned right of way on which there is a prior location by 
a street railway.—Fayetteville St. Ry. Co. v. Aberdeen & 
R. R. Co., N. Car., 55S. E. Rep.345. 

82. RAILROADS—Use of Couplers.—Act Cong. March 2, 
1893, ch. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1991, p 4174) 
held to require use of couplers that can be coupled as 
well as uncoupled, without men going between the ends 
of the cars.—Southern Ry. Co. v. Simmons, Va., 558. E. 
Rep. 459. 

83. SALES—Conditional Sales.—The seller in case ofa 
conditional sale held presumed from delay to have 
waived right, as against mortgagee of realty, to repossess 
himself of the property sold.—Knowles Loom Works y. 
Knowles, Del., 65 Atl. Rep. 26. P 

84. SaLES—Illegal Purpose.—Where illegal use of prop- 
erty sold is not in contemplation at the time of the sate, 
a subsequent usc of the subject-matter for an unlawful 
purpose does not render the sale illegal.—Johns & Sandy 
v. Reed, Neb., 109 N. W. Rep. 738. 


85. SALES—Remedies of Seller.—The vendor in a con- 
ditional sale is entitled to recover the balance of the 
price though the property sold has been destroyed with- 
out the fault of the vendee.—Jessup v. Fairbanks, Morse 
& Co., Ind., 78 N. E. Rep. 1050. 


86. SHIPPING—Services of Wrecking Steamer.—Where a 
wrecking company complied with its contract to pulla 
stranded schooner, but its pull was not fully successful, 
and the company’s services were required in subsequent 
endeavors, it;was entitled to recover |for such subsequent 
services on a quantum meruit.—Merritt & Chapman Der- 
rick & Wrecking Co. v. Greene, U. S. ©.C., D.Conn., 147 
Fed. Rep. 317. 





87. STATUTES—Special Legislation.—It is not essential 
to the amendment of an act creating a court, as to mat- 
ters of practice and procedure that it be-passed by atwo- 
thirds vote of both branches of the legislature.—Dahlsten 
v. Anderson, Minn., 109 N. W. Rep. 697. 

88. TAXATION — Statute Representing Exemption.— 
Withdrawal of repealable exemption from state taxation 
of property of a reorganized railway company, if any 
such exemption existed held effected by Acts Md. 1896, 
ch. 120 —Wicomico County Com’rs vy. Bancroft, U. 8.8. 
C., 27 Sup. Ct. Rep. 21. 

89. TELEGRAPHS AND TELEPHONES—Delivery of Mes- 
sage.—W here a telegraph operator tells the agent of the 
sender that there would be no extra charge for delivery, 
it is negligence to fail to make prompt delivery because 
such extra charges are not prepaid.—Mott v. Western 
Union Telegraph Co, N. Car., 55S. E. Rep. 363. 

90. TENDER—Payment into Court.—One, suing for and 
recoyering his portion on the sale of a real estate option, 
held not entitled to recover money paid into the court as 
money due plaintiff on an alleged prior sale by him of 
his interest in the option.—Lazier v. Cady, Wash., 87 Pac. 
Rep 314. 

91. VENDOR AND PURCHASER—Existing Liens.—Where 
a contract for the sale of land provided that the vendee 
should take subject to an existing mortgage, the vendee 
was not entitled to refuse performance because of a 
clause therein obligating the mortgagor to pay taxes as- 
sessed on the mortgage.—Feist v. Block, 100 N. Y. Supp. 
843. 

92. WATERS AND WATER COURSES —Diversion.—Where 
it is to the interest of the public that waters be diverted 
to supply a town, and the monetary injury from the di- 
version can be determined, an absolute injunction will 
not be granted, but merely one conditioned on failure to 
make good the damage.—Newport v. Temescal Water 
Co., Cal., 87 Pac. Rep. 372. 

93. WATERS AND WATER COURSES — Irrigation.—The 
jurisdiction of the district court to appoint a distributor 
of water in a partnership irrigation ditch does not de- 
pend on the consent of parties, but on the filing of a veri- 
fied petition alleging the required facts.—Mau v. Stoner, 
Wyo., 87 Pac. Rep. 434. 

94. WATERS AND WATER COURSES—Municipal Water 
Supply Contracts.—A provision of a contract for a mu- 
nicipal water supply held not objectionable on the 
ground that it appropriated all the revenues of the city 
in advance of its levy and collection.—Lackey v. Fayette- 
ville Water Co., Ark., 96S. W. Rep. 622. 

95. WATERS AND WATER COURSES—Pollution of Stream. 
—Where the owner of creamery was guilty of maintain- 
ing a nuisance in polluting a stream, lower riparian 
owner held not barred from recovery by his own act, 
causing pollution of the stream.—Bowman vy. Humphrey, 
Iowa, 109 N. W. Rep. 714. 

96. WILLS — Perpetuities. — Equitable Jife estate held 
not to fail because of the repugnancy of the scheme to 
the rule against perpetuities, the effect of which is to give 
testator’s daughter all of the rest of the property includ- 
ing the remainder in the life estate.—Landram v. Jordan, 
U.S. 8. C., 27 Sup. Ct. Rep. 17. - 

97. WILLS — Residuary Clause.— Under Code 1887, §§ 
2521, 2524 (Va. Code 1904, pp. 1289, 1290), interest conveyed 
by a lapsed devise contained in a residuary clause held 
regarded as intestate property.—Kent v. Kent, Va., 55 
S. E. Rep. 564. 

98. WITNESSES—Divorced Wife in Homicide Case.— 
Where a witness was the wife of accused at the time of 
the shooting, but had been divorced from him prior to 
the trial, she was not disqualified to testify against him 
by Code, § 4606.—State v. Matthews, Iowa, 109 N. W. Rep. 
616. 

99. WITNESSES—Refreshing Memory.—Where a prose- 
cuting witness suffered from a lapse of memory, it was 
proper to permit the prosecuting attorney to refresh his 
memory by asking him as {to certain statements to the 
attorney and to the grand jury.—Thompson vy. State, Ark., 
97 S. W. Rep. 297. 
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